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United States Court of Appeals for the 

District of Columbia 

Xo. 6419. 

Huntington Beach, Incorporated, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 

1 Docket No. 59239. 

Huntington Beach, Inc., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

_ 

Appearances: j 

For Petitioner: Robert H. Rissinger, C. P. A., Horace P. 
Griffith, C. P. A., W. G. Gardiner, Esq., James M. Earnest, 
Esq. 

For Respondent: J. M. Leinenkugel, Esq. 

Docket Entries. 

Transferred to Mr. Black 2/19/34. 


1931. 

July 9.-Petition received and filed. Taxpayer notified. 
(Fee paid). j 

July 9.-Copy of petition served on General Counsel. 
July 23.-Answer filed by General Counsel. 

Aug. 3.-Copy of answer served on taxpayer—General 
Calendar. 
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1933. 

Feb. 7.-Hearing set March 8, 1933. 

Mar. b.-Xotice of appearance of Horace I\ Griffith as 
counsel filed. 

Mar. 6.-Motion to place on the Reserve Calendar filed by 
taxpayer. 3/6/33 granted. 

Oct. 17.-IIearing set Xov. 13, 1933. 

Xov. 13.—Hearing had before Mr. Smith on the merits. 

Stipulation of facts filed. Briefs due Dec. 13, 
1933. 

Dee. 13.-Brief filed by taxpayer. 

Dec. 13.-Brief filed bv General Counsel. 

* 

1934. 

May 16.-Opinion rendered—Eugene Black, Division 15. 
Decision will be entered for respondent. 

May 17.-Decision entered—Division 15, Eugene Black. 

Aug. lO.-Motion to vacate decision and for reconsideration 
filed by taxpayer. 

Aug. lO.-Xotice of appearance of W. G. Gardiner and 
James M. Earnest as counsel filed. 

Aug. 24.-Order denying petitioner’s motion to vacate deci¬ 
sion and for reconsideration, entered. 

Xov. 20.-Motion to fix amount of bond in the amount of 
$19,500.00 filed by taxpayer. Granted. 

Xov. 23.-Stipulation for review by U. S. Court of Appeals 
of District of Columbia filed. 

Xov. 23.-Supersedeas bond in the amount of $19,500.00 
approved and ordered filed. 

Xov. 23.-Petition for review by U. S. Court of Appeals of 
D. C. with assignments of error filed bv tax- 
payer. 

Xov. 23.-Proof of service filed by taxpayer. 

9 

4mJ 

1935. 

Jan. 18.-Praecipei with proof of service thereon filed. 

Jan. 21-Order enlarging time to Feb. 11, 1935 for trans¬ 
mission and delivery of record entered. 

Feb. ll.-Order enlarging time to Feb. 21, 1935 for trans¬ 
mission and delivery of record entered. 

mt 
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3 Filed July 9„ 1931. 

United States Board of Tax Appeals. 

Docket No. —. 

Huntington Beach, Inc., 101 Park Avenue, Nejv York, 

N. Y., Petitioner, 

V. | 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth bv the Comrfiissioner 
of Internal Revenue in his notice of deficiency IT:^R:A-5; 
HFN, dated May 27, 1931, and addressed to Hunting-ton 
Beacli Corporation. Petitioner’s correct corporate name 
and style is Huntington Beach, Inc. The company was er¬ 
roneously listed in the consolidated return filed for 192S 
as Huntington Beach Corporation, and has been so ad¬ 
dressed bv the Commissioner of Internal Revenue in his 
%■ 

communications. 

As a basis of this proceeding petitioner alleges as fol¬ 
lows : 

1. Petitioner is a corporation chartered March 15, 1926 
under the laws of the State of New York, with its principal 
office at 101 Park Avenue, New York, N. Y. 

2. The notice of deficiency (a copy of which is attached 
and marked exhibit A) was mailed to petitioner on Mav 27, 
1931. 

3. The tax in controversy is income tax for the calendar 
year 192S, and for $2,249.56. 

4. The determination of tax set forth in the said notice 

of deficiency is based upon the following error: ! 

In that the Commissioner of Internal Revenue computed 
the tax on the basis of a separate return, instead of on the 
basis of a consolidated return as filed by petitioner. 

5. The facts upon which petitioner relies as the f3asis of 
this proceeding are as follows: 

4 (a) Petitioner in the year 1927 was a meinber of 

an affiliated group, which was composed of the fol¬ 
lowing corporations: 
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1. Donberry Corporation: This company had an author¬ 
ized capital of $25,000, represented by 250 common shares 
of $100 par value, all of which was outstanding, and of 
which Fred W. Gordon owned 50 per cent and Z. D. Berry 
owned 50 per cent. 

2. Huntington Beach, Inc.—the petitioner: This com¬ 
pany had an authorized capital of $100,000 represented by 
1000 shares of $100 par value, all of which was outstanding 
and of which 100 per cent was owned by Donberry Corpora¬ 
tion. 

3. 134 East 64th,Street Corporation: This company was 
chartered April 25, 1927, and its entire authorized and out¬ 
standing capital stock was owned by the Donberry Cor¬ 
poration. The only activity of this company was to acquire 
a lease for the Donberry Corporation in 1927, which it held 
until 1928. 

(b) The corporations which were members of the above 
affiliated group elected to file, and did file, separate returns 
for the calendar vear 1927. 

(c) During 1927* 254 West 54th Street Corporation was 
not a member of the above affiliated group. This company 
had an authorized capital of $50,000, composed of 500 com¬ 
mon shares of $100 par value, of which, during 1927, 166% 
shares were owned by Fred W. Gordon, 166% shares were 
owned by Z. D. Berry, and 166% shares were owned by 
Robert Podgur. 

(d) On January 12, 1928 Robert Podgur assigned certifi¬ 
cate Xo. 2 for 166% shares of 254 West 54th Street Corpo¬ 
ration to Fred W. Gordon and Z. D. Berry, and on January 
18, 1928, certificate Xo. 4 was issued to Z. D. Berry for 83% 
shares, and certificate Xo. 5 was issued to Fred W. Gordon 
for 83% shares. By this transfer Fred W. Gordon and 
Z. D. Berry each became the owners of 50 per cent of the 
stock of 254 West 54th Street Corporation, and that cor¬ 
poration became a member of the above affiliated group. 

(e) For the calendar year 1928 the affiliated group filed 
a consolidated return, without first having secured per¬ 
mission of the Commissioner of Internal Revenue to change 

from the basis of filing which it had elected in 1927. 
5 (f) The election which the corporations which 

were members of the affiliated group made to file 
separate returns for' the year 1927 was made by three cor¬ 
porations only, as 254 West 54th Street Corporation was 
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not affiliated during 1927. For the year 1928, because of the 
addition of 254 West 54th Street Corporation to the group, 
conditions were entirely different than they were at [the time 
the election to file separate returns was made. 

(g) Because of these changed conditions the ^nembers 
of the affiliated group deemed it desirable to file aj consoli¬ 
dated return for 1928, and their intention in this respect is 
shown by the fact that they actually joined in the!filing of 
such return. The members of the group also intended to 
comply with all of the provisions of the statute with respect 
to the filing of a consolidated return, as evidenced by the 
fact that certified public accounts were engaged to prepare 
the income tax return for the calendar vear 1928. Officers 
of petitioner believed that by the employment of certified 
public accountants they had made prudent provision for 
compliance with the income tax law and regulations. 

(h) The United States Board of Tax Appeals lias held 
that where election to file separate returns was made for 
the vear 1922 that a consolidated return could not be filed 
for 1923 without permission of the Commissioner 1 ^ and in 
Central Supply Company (21 B. T. A.-835) with reference 
to the filing of a consolidated return for 1923, thp Board 
stated: 

“Petitioners have no equitable right to file a consoli¬ 
dated return. Their right, if any they have, is a s tatutory 
right. If thev bring themselves within the terms and con- 
ditions of the statute, their claim should be granted. If 
they fall without the ambit of the statute, their claim can¬ 
not be granted.’’ 

In the present case, although petitioner did not secure 
permission of the Commissioner to change the basis [of filing 
prior to the filing of the 1928 return, its officers dfd exer¬ 
cise due care with respect to compliance with all statutory 
requirements, as they employed persons who were known 
to be skilled in these matters. 

In the minds of the officers of petitioner, therefore, the 
proposed assessment of $2,249.56 against petitioner, and 
the proposed assessment of $10,698.71 against Donberry 
Corporation, an affiliated corporation, amounts to 
6 the assertion of a penalty of $12,948.27 for a techni¬ 
cal breach of statutory requirements. The request 
for permission to change the basis, of filing, if it h^d been 
made, would have been for good cause, and of a nature 

2—6419a ! 
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which would have justified the Commissioner in granting 
it; and it should be noted that exactly the same conditions, 
that is, the addition of a corporation to an affiliated group, 
affords the group a new election as to the basis of filing 
under the statute governing 1929 and subsequent years. 

Even though petitioner’s right to file a consolidated re¬ 
turn is a statutory one, it appears that a serious injustice 
will be done if a deficiency of $2,249.56 is found and as¬ 
sessed against petitioner through its failure to technically 
comply with the requirements of the statute, in view of the 
fact that the officers of the petitioner had taken all of the 
precautions which prudent business men would deem neces¬ 
sary to secure full compliance therewith. 

This petition, therefore, is made solely on the grounds 
that the assessment of additional tax under the circum¬ 


stances in this case assumes the nature of a penalty for a 
minor breach of statutory requirements; that the amount of 
additional tax proposed is wholly disproportionate to the 
technical omission of the petitioner; that petitioner in¬ 
tended to comply with all requirements of the statute, and 
used due care in it^ effort to comply therewith; and that the 
assessment of the tax under these circumstances will effect 


an undue burden on the taxpayer and its stockholders. 

This petition is also made in order that the determination 
of tax liability proposed by the Commissioner of Internal 
Revenue may not become final until the result of the appeal 
of the Ohio Mining Company (20 B. T. A.-1062) is known. 

Wherefore, the petitioner prays that this Board may hear 
the proceeding and order a redetermination of income tax 
liability and a cancellation of the deficiency proposed by the 
Commissioner of Internal Revenue. 


ROBERT II. RISSIXGER, C. P. A. (Pa.) 

Counsel for Petitioner, 

1 1200 Bankers Trust Building, 

i Philadelphia, Pa. 


7 State of New York, 

County of Neiv York, ss: 

Fred W. Gordon, being duly sworn, says that he is Treas¬ 
urer of Huntington Beach, Inc., the petitioner above named, 
and that he is duly authorized to verify the foregoing peti¬ 
tion; that he has read the foregoing petition, and is familiar 
with the statements contained therein, and that the facts 
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stated are true, except as to those facts stated to bb upon 
information and belief, and these facts he believes to be 
true. 

FRED W. GORDON, 

101 Park Avenue, New York, IV. Y. 

Sworn and subscribed before me this 3rd dav of Julv, 
1931. ‘| 

FLORA M. FOX! 

Notary Public. 

Notary Public, New York County. Certificate filed New 
York County. Clerk’s No. 232. Register No. 2F126. Com¬ 
mission Expires March 30, 1932. 

8 Exhibit A. 


NP-2-28. 


Treasury Department, Washington. 


Office of Commissioner of Internal Revenue! 

May 27, pL931. 

Huntington Beach Corporation, 

101 Park Avenue, New York, N. Y. 

Sirs: 

You are advised that the determination of your tax 
liabilitv for the vear 1928 discloses a deficiency of $2,249.56, 
as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixtv da vs (not counting Sunday as the sixtieth dav) 
from the date of the mailing of this letter, you nnjy peti¬ 
tion the United States Board of Tax Appeals fo|* a re¬ 
determination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Washing¬ 
ton, D. C-, for the attention of IT:C:P-7. The signing of 
this agreement will expedite the closing of your return(s) 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, si^ice the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which- 
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ever is earlier; whereas if no agreement is tiled, interest will 
accumulate to the date of assessment of the deficiency. 
Respectfully, 

DAVID BURNET, 

Commissioner, 
By J. C. WILMER, 

Deputy Commissioner. 

Enclosures: Statement, Form 882, Form 870, Schedules 
1 to 4, inch 
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Statement. 


IT :AR:A-5. 


HFN. 

In be: Huntington Beach Corporation, New York, N. Y. 

Donberry Corporation and 254 West 54th Street Cor¬ 
poration have been held to be not affiliated with your cor¬ 
poration within the purview of section 142(a) and 142(c) 

of the Revenue Act of 1928 for the reason that vour cor- 

•> 

poration elected to file separate return for the year 1927. 
The return for the! taxable year 1928 must be on the same 
basis since no permission to change has been granted by the 
Commissioner. 


Tax Liability. 

Huntington Beach Corporation. 

Year. Tax liability. Tax assessed. Deficiency. 

1928 $2,607.92 $358.36 $2,249.56 

In making the adjustments producing the results stated 
above, consideration was given the revenue agent’s report, 
a copy of which was furnished you. These adjustments are 
explained in the attached schedules 1 to 4, inclusive. 

Consents which 'will expire December 31, 1931, except as 
extended by the provisions of section 277 of the Revenue 
Act of 1928, are on file for the year 1928. 

Consideration has been given to the statements made in 
vour brief and at conference of Mav 4, 1931. Your conten- 
tions are denied for the reasons stated in a separate com¬ 
munication addressed to Donberry Corporation. 
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A copy of this communication has been addressed to Grif¬ 
fith, Rockey & Co. in accordance with power of attorney 
on file. j 

i 

10 Huntington Beach Corporation, Year Ended De¬ 
cember 31,1928. 

i 

i 

Schedule 1. 

Net Income 


Net income as disclosed by return. $14,164.14 

As corrected . 24,732.66 

Adjustment . $10,568.52 


Unallowable deductions and additional income: 
(a) Profit on sale of lots. 

Schedule 2. 

Explanation of Items 

(a) Sales price of lots. 

Original cost applied . 

Profit reported. 

Add: Reduction of cost as determined by 
revenue agent—difference between $119,- 
209.83 and $108,641.31 . 1 

Profit as corrected . 

As reported . 

Additional profit . 

Schedule 3. 

Computation of Tax. 

Income Tax. 


Net income for taxable year. $24},732.66 

Less: Credit. 3,000.00 

Balance subject to tax. $31,732.66 
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Income tax 12% . $2,607.92 

Tax previously assessed. 358.36 

Additional tax to be assessed. $2,249.56 


11 Huntington Beach Corporation. 

Year Ended December 31, 1928. 

Schedule 4 


Allocation of Tax Originally Assessed on Consolidated Re¬ 
turn of Donberry Corporation. 


Net income 

Company. returned. 

Donberry Corporation $112,974.84 
Huntington Beach Cor¬ 
poration . 14,164.14 

254 West 54th Street 
Corporation . (100,333.70) 


! Vr cent. 

88.8593 

11.1407 


T.i >: 

assessed. 



358.36 


Total . $26,805.28 100.00 

Tax originalIv assessed. 


$3,216.63 


12 [Stamp:] United States Board of Tax Appeals. 

Filed July 23, 1931. 


United States Board of Tax Appeals. 
Docket No. 59239. 


Huntington Beach, Inc., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Answer . 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, in answer to the petition of the above-named tax¬ 
payer, admits and denies as follows: 

1, 2, 3, Admits the allegations contained in paragraphs 
1, 2 and 3. 
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4. Denies the assignments of error contained in para¬ 
graph 4 of the petition. 

5. (a)-1-2-3. 

(b)-(h). Denies the allegations of fact contained in 
paragraph 5, subdivisions (a), 1-2-3, (b) to (h), ipclusive, 
of the petition. 

Denies generally and specifically each and evevf allega¬ 
tion contained in the petition not hereinbefore Admitted, 
qualified or denied. 

Wherefore, it is prayed that taxpayer’s appeal be denied, 
denied. 

C. M. CHAREST, 
General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

J. M. LEINENKUGEL, 

T. G. HISTON, | 

Special Attorneys , 

Bureau of Internal Revenue. j 

13 [Stamp:] United States Board of Tax Appeals. 

Filed at Hearing Nov. 13, 1933. 

United States Board of Tax Appeals. 

Docket No. 59239. 


Huntington Beacii, Inc., Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Stipulation as to Facts. 

It is hereby stipulated and agreed by and between the 
parties hereto that the following facts may be taken as true 
without prejudice however to the right of either party to in¬ 
troduce further and additional facts not inconsistent with 
the facts herein stipulated: 

i 

1. That during the year 1927 petitioner was a member of 
an affiliated group, which was composed of the following 
corporations: 

Huntington Beach, Inc., which company had an author¬ 
ized capital of $100,000, represented by 1,000 shares of $100 
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par value, all of which was outstanding and of which 100% 
was owned by the Donberrv Corporation. 

Donberry Corporation, which company had an author¬ 
ized capital of $25,000 represented by 250 common shares of 
$100 par value, all of which was outstanding, and of which 
Fred W. Gordon owned 50%- and Z. D. Berry owned 50%. 

134 East 64th Street Corporation, which company was 
chartered April 20, 1927, and its entire authorized and out¬ 
standing capital stock was owned by Donberry Corpora¬ 
tion. 

2. That the three corporations listed above elected to file 
and did file separate income tax returns for the year 1927. 

3. That on January 18, 1928, and thereafter during the 
year 1928, the petitioner was a member of an affiliated 
group composed of Donberry Corporation, Huntington 
Beach, Inc., 134 East 64th Street Corporation, and 254 "West 
54th Street Corporation. The last named company had an 
authorized capital of $50,000, consisting of 500 shares of 
common stock of $100 par value, of which 50% was owned 
by Fred TV. Gordon, and 50% was owned by Z. D. Berry 

from January 18, 1928 to December 31, 1928. 

14 4. That Huntington Beach, Inc., Donberry Cor¬ 

poration, 134 East 64th Street Corporation, and 254 
West 54th Street Corporation joined in the filing of a con¬ 
solidated return for the year 1928, without first having se¬ 
cured permission ofi the Commissioner of Internal Revenue 
to change the basis of filing which had been elected bv Don- 
berry Corporation, Huntington Beach, Inc. and 134 East 
64th Street Corporation in 1927. 

HORACE P. GRIFFITH, 

Counsel for Petitioner. 

E. BARRETT PRETTYMAN, 

Counsel for Respondent. 

March 7, 1933. 
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15 United States Board of Tax Appeals. 

Huntington Beach, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Donberry Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket Nos. 59239, 59240. j 

Promulgated May 16, 1934. I 

Affiliated Corporations—Binding Effect of Election to 
File Separate Returns.—In 1927 three corporations were 
affiliated and elected to file separate returns. In January 
1928 another corporation came into the affiliation. Held, 
the four corporations were not entitled to file consolidated 
returns for the year 1928, not having obtained the permis¬ 
sion of the Commissioner so to do. 

Horace P. Griffith, C. P. A., and Robert H. Kissinger, 
C. P. A., for the petitioners. 

J. M. Leinenkugel, Esq., for the respondent. 

Opinion. 

Black : 

These proceedings are for the redeterminatioiji of defi¬ 
ciencies in income tax for 1928 of $2,249.56 in the case of 
Huntington Beach, Inc., and $10,698.71 in the case of the 
Donberry Corporation. The petitions allege that the re¬ 
spondent. erred in computing the tax liabilities of the peti¬ 
tioners upon the basis of separate returns instead of on 
the basis of a consolidated return as filed by the petitioners. 

The facts were stipulated as follows: 

1. That during the year 1927 petitioners were ’members 
of an affiliated group, which was composed of the following 
corporations: 

Donberry Corporation, which company had an author¬ 
ized capital of $25,000 represented by 250 common shares 
of $100 par value, all of which was outstanding, and of 
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which Fred TV. Gordon owned 50% and Z. D. Berry owned 
50%. 

Huntington Beach, Inc., which company had an author¬ 
ized capital of $100,000, represented by 1,000 shares of $100 
par value, all of which was outstanding and of which 100% 
was owned by the Donberry Corporation. 

134 East 04th Street Corporation, which company was 
chartered April 20, 1927, and its entire authorized and out¬ 
standing capital stock was owned by Donberry Corporation. 

2. That the three 1 corporations listed above elected to 
tile and did tile separate income tax returns for the year 
1927. 

3. That on January 18,1928, and thereafter during 
16 the year 1928, petitioner was a member of an affil¬ 
iated group composed of Donberry Corporation, 
Huntington Beach, Inc., 134 East 64th Street Corporation, 
and 254 West 54th Street Corporation. The last named 
company had an authorized capital of $50,000, consisting of 
500 shares of common stock of $100 par value, of which 50% 
was owned by Fred W. Gordon, and 50% was owned by 

Z. D. Berrv from Januarv 18, 1928 to December 31, 1928. 

» * 7 * 

4. That Donberry Corporation, Huntington Beach, Inc., 
134 East 64th Street' Corporation, and 254 West 54th Street 
Corporation joined in the filing of a consolidated return for 
the year 1928, without first having secured permission of 
the Commissioner of Internal Revenue to change the basis 
of filing which had been elected by Donberry Corporation, 
Huntington Beach, Inc., and 134 East 64th Street Corpora¬ 
tion in 1927. 

Section 142 of the Revenue Act of 1928 provides in part 
as follows: 


Sec. 142. Consolidated Returns of Corporations—Taxable 
Year 1928. 

(a) Consolidated retu r n s permitted.—Corporations 
which are affiliated within the meaning of this section mav, 
for the taxable year 1928, make separate returns or, under 
regulations prescribed by the Commissioner with the ap¬ 
proval of the Secretary, make a consolidated return of net 
income for the purpose of this title, in which case the taxes 
thereunder shall be computed and determined upon the 
basis of such return. If return for the taxable year 1927 
was made upon either of such bases, return for the taxable 
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■mission 


i 


another 


year 1928 shall be upon the same basis unless permission 
to change the basis is granted by the Commissioner. 

Petitioners admit that the three corporations, Donberry 
Corporation, Huntington Beach, Inc., and 134 East 64th 
Street Corporation, which were affiliated in 1927, elected to 
file separate returns for that year, and they concede that if 
no change had been made in the affiliated group the corpo¬ 
rations would not have been entitled to file a consolidated 
return for the year 1928 without first securing pe 
from the Commissioner. 

Petitioners contend however that bv reason of 
corporation coming into the affiliation on January jL8, 1928, 
to wit, the 254 West 54th Street Corporation, there was 
a new affiliated group and the taxpayers became entitled to 
a new election and had the right to file a consolidated return 
for the period January 18 to December 31, 1928. 

For the year 1928 the Donberry Corporation had a net 
income of $112,974.84 and the Huntington Beach Corpora¬ 
tion had a net income of $14,164.14. The 134 East 64th 
Street Corporation had neither income nor losses for 1928 
and the new affiliate, the 254 West 54th Street Corporation, 
had a loss of $100,333.70. 

The Board has held contrary to the contention made bv 
petitioners in several cases. Imperial Assurance | Co., 19 
B. T. A. 1068; Peerless Pattern Co., 29 B. T. A. 7(37. Cf. 

Duke Power Co. v. Commissioner, 44 Fed. (2d) 543; 
17 Dr. Pepper Bottling Co. v. Commissioner, \— Fed. 

(2d) — (C. C. A., 5th Cir., Mar. 24, 1934). Petition¬ 
ers cite our decision in Albert Leon & Son, Inc., 29 B. T. A. 
251, in support of their contention. 

In that case we held that where two affiliated corporations 
filed separate returns for 1927 and the affiliation wat termi¬ 
nated at the end of that year and a new group of seven cor¬ 
porations was formed in 1928, which Included the two cor¬ 
porations formerly affiliated, the new group had an flection 
to hie a consolidated return under section 142 (a); of the 
Revenue Act of 1928. We based our decision in tlje Leon 
& Son, Inc., case on the fact that the affiliation of twp of the 
corporations in the year 1927 was terminated at the end of 
that vear and that an entirely new group was forpmed in 
1928.* 
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Thai this was the basis oi* our distinction in the Leon & 
Son, Inc., case from the Board cases heretofore cited was 
made plain in our opinion, from which we quote as follows: 

The applicable statute, section 142 (a) of the Revenue 
Act of 1928, has provided a limitation on the right of elec¬ 
tion for 1928 where an affiliation existed and an election was 
made in the prior year. Under earlier revenue acts (in 
which the applicable sections of the statute are practically 
identical with the one before us) it has been held that where 
an election has been made and separate returns tiled by af¬ 
filiated corporations, the addition to the affiliated group of 
one or more corporations in a succeeding year does not en¬ 
title the several companies to make a new election to file a 
consolidated return without the consent of the Commis¬ 
sioner. Bowie Lumber Co., Ltd., 20 B.T.A. 242; B. Mifflin 
Hood Brick Co., 19 B.T.A. 785; Imperial Assurance Co., 19 
B.T.A. 1068; Swift & Co. v. United States, 38 Fed. (2d) 365. 
And in those cases where affiliation existed during the prior 
year and a consolidated return had been filed, the corpora¬ 
tions thereafter coming into the group had no right of elec¬ 
tion to file a separate return because it was required that a 
consolidated return include the entire group. Southern 
Power Co., 17 B.T.A. 962; a fid., Duke Power Co. v. Com¬ 
missioner, 44 Fed. (2d) 543; certiorari denied, 282 U. S. 903; 
Park Avenue Corp., 20 B.T.A. 288; Fontana Union Water 
Co., 24 B.T.A. 1045. Seemingly, the 1928 Act, together 
with Regulations 74, article 731 et seq., promulgated there¬ 
under, requires no' change in the rules laid by these deci¬ 
sions with respect to returns of affiliated corporations for 
the taxable year 1928, but, as we see it, we have in the case 
at bar not the addition of new members to a continuing af¬ 
filiated group, blit a dissolution of the group previously ex¬ 
isting and the creation of a new group. [Emphasis sup¬ 
plied.] 


Another case which petitioners cite in support of their 
contention is Marvel Equipment Co. v. Commissioner, 67 
Fed. (2d) 354, reversing the Board’s decision at 26 B.T.A. 
515. In the Marvel Equipment Co. case the conclusion of 
the court appears to be based largely on the fact that the 
affiliated group in 1927 had a different parent company than 
the affiliated group had in 1925 and 1926. 
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The emphasis on the importance oi* the pareht corpora¬ 
tion is touched upon by the court in its opinion iiji the recent 
case of Dr. Pepper Bottling* Co. v. Coijnnissioner, 
18 supra, where the following language is used: 

Where one of several affiliated corporations, especially if 
it is the one having dominant control, elects to file a sepa¬ 
rate income tax return by tiling such a return} the other 
affiliated corporations are deprived of the right tb tile a con¬ 
solidated return in the absence of a granting by the Com- 
missioncr of Internal Revenue of a permission to do so. 
Duke Power Co. v. Commissioner of Internal Revenue, 44 
Fed. (2d) 542, certiorari denied, 282 U. S. 9 ( 1 ) 3 . 

i 

The stipulated facts in the instant case sho\\' that the 
Donbcrry Corporation was the parent corporation when the 
election to tile separate returns was made in lf)27 and it 
continued to remain the parent corporation in J.928. We 
see no evidence that the affiliation which existed in 1927 was 
terminated or broken up in 1928. Hence we hold that peti¬ 
tioners have no right to tile a consolidated return for 1928 
without first securing the consent of the Commissioner. 

We think this holding is not in conflict with Alpert Leon 
& Son, Inc., supra, and Marvel Equipment Co. vj Commis¬ 
sioner, supra, but is entirely consistent therewith. | We con¬ 
cede it is in conflict with Stonega Coke & Coal Cq. v. Com¬ 
missioner, 57 Fed. (2d) 1030, reversing the Board 
at 21 B.T.A. 835. The facts of that case were ve 
to those of the instant case. The decision has knven the 
Board much concern, and it is only after a full and most 
respectful consideration that we find ourselves unable to 
adopt it as the uniform rule for this Board to follow. This 
is especially so in view of the later emphasis by the court 
in the Marvel case of the question whether the parent or 
dominant corporation remained identical, and also in view 
of the reasoning of the Circuit Court of Appeals for the 
Fifth Circuit in reaching its conclusion in Dr. Pepper Bot¬ 
tling Co. v. Commissioner, supra. For this reason we re¬ 
gard the present proceeding as requiring renewed consider¬ 
ation of the question. 

If the mere addition of a member to an affiliated group 
without any change in the dominant parent worked such a 
change in the situation as to give the affiliated group a new 
election, then that part of section 142 (a) of the Revenue 




s decision 
*v similar 
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Act of 1928, which reads “If return for the taxable year 
1927 was made upon either of such bases, return for the tax¬ 
able year 1928 shall be upon the same basis unless permis¬ 
sion to change the basis is granted by the Commissioner” 
would not mean very much. An affiliated group which had 
elected to file separate returns could, by the mere creation 
of a new corporation, establish a new election and thus file 
a consolidated return as a matter of right, despite the Com¬ 
missioner’s nonpermission or even his express disapproval. 
We think it is not to be assumed that Congress would have 
imposed this express restriction upon the voluntary 
19 election given corporate taxpayers and yet leave 
open such an obvious means of its circumvention and 
frustration. It must be borne in mind that the requirement 
for securing the Commissioner’s permission is not merely 
a regulatory requirement laid down by the administrative 
officer, but is an express statutory condition of the legisla¬ 
tion itself. Congress might have withheld any recognition 
of consolidated returns or any election, and therefore the 
condition is a necessary incident of the grant. Especially 
apt, in such circunlstances, is the Supreme Court’s admoni¬ 
tion in Hock Island A. & L. K. Co. v. United States, 254 U.S. 
141, that 44 Men must turn square corners when they deal 
with the Government. If it attaches even purely formal 
conditions to its consent to be sued, those conditions must 
be complied with. * * * At all events the words are there 
in the statute and the regulations, and the Court is of opin¬ 
ion that thev mark the conditions of the claimant’s right.” 

A case often cited having to do with the effect of addi¬ 
tions or subtractions to the affiliated group is Swift & Co. 
v. United States, 38 Fed. (2d) 319. In that case there were 
60 or more corporations, of which Swift & Co. was the domi¬ 
nant parent corporation. 

Suppose that Swift & Co., the dominant parent corpora¬ 
tion in 1927, had elected that the group file separate returns 
and in 1928 another subsidiary had been added in the same 
manner as the 254 West 54th Street Corporation was added 
to the affiliated group in the instant case, without any 
change in the dominant parent corporation. Would it be 
contended that the mere addition to the group of this one 
new affiliate, without any change in the dominant parent 
corporation, would give the group the right of a new elec¬ 
tion and enable the corporations to file a single consolidated 
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return without first securing the consent of the} Commis¬ 
sioner? We think not. Under such circumstances the 
group would not be permitted to file a consolidated return 
without first securing the consent of the Commissioner. 

We think the weight of authority supports thq Commis¬ 


sioner in his determination in the instant case andj 
the contention made by petitioners. 

Reviewed bv the Board. 

%/ 

Decision will be entered for respondent. 

Smith, Sterniiagen, and Arundell dissent. 

20 [Stamp:] United States Board of Tax 

Filed Aug. 10, 1934. 


is against 


Appeals. 


United States Board of Tax Appeals, j 
Docket Nos. 59,239, 59,240. 

Huntington Beach, Inc., Donberry Corporation, 

Petitioners, 

vs. 

The Commissioner of Internal Revenue, Respondent. 


Motion to Vacate Board's Decision and for Reconsideration. 

Comes now the petitioners, Huntington Beach,! Inc., and 
the Donberry Corporation, by their attorneys, and move 

the Board for reconsideration in the above entitled cases, 

• 1 . 

and further that an order be entered vacating ajid setting 
aside the decision of the Board entered on, to-wij, the 17th 
day of May, 1934, whereby it was ordered and decided that 
in accordance with its findings of fact and opinion promul¬ 
gated on, to-wit, the 16th day of May, 1934, there was a 
deficiency in income tax for the vear 1928, of $2249.56 in 
the case of Huntington Beach, Inc., and of $10,698.71 in 
the case of Donberry Corporation; and assigns as reasons 
therefore the following: 

The Board’s order is based upon its answer to the follow¬ 
ing question: 

Did the petitioners and their affiliates have the right to 
file a consolidated return for the vear 1928, where three 

i 
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members of the group were affiliated and filed sep- 
21 arate returns for the year 1927 ? 

It is submitted as hereinafter more particularly 
shown that the decision of the Board in this proceeding is 
contrary to law and is based on a harsh and erroneous 
construction or interpretation of the controlling statute. 

In its negative answer to the sole question presented in 
this proceeding, the Board relied in part upon its own de¬ 
cisions reached in the case of Imperial Assurance Co. 19 


B.T.A. 1068 and the case of Peerless Pattern Co., 29 B.T.A. 
767; and also relied upon its decisions reached in the case 
of Duke Power Company v. Commissioner, affirmed in 44 
Fed. (2nd) 543 and its decision reached in the case of Dr. 
Pepper Bottling Co. v. Commissioner, affirmed in 69 Fed. 
(2nd) 76S. After a careful review and study of the de¬ 
cisions reached in the Peerless case and the Imperial case, 


supra, it is thought that these two cases are somewhat in 
point and can be cited as sustaining the proposition of law 
which the respondent contends for. As regards the de¬ 
cisions reached in the Duke Power Co. case, supra, and the 
Dr. Pepper Bottling Co. case, supra, however, it is respect¬ 
fully submitted that while these two cases do raise or pre¬ 
sent issues of law somewhat analogous to the propositions 
of law raised in the instant proceedings, they cannot be 
cited as primary authority for the proposition of law which 
respondent urges. 

In the instant proceeding the Board was called upon to 
construe and interpret the meaning of Section 142 (a) of 
the Revenue Act of 1928 which provides as follows: 


“Corporations which arc affiliated within the 
22 meaning of this section mav, for the taxable vear 
1928, make separate returns or, under regulations 
prescribed by the Commissioner with the approval of the 
Secretary, make a consoliated return of net income for the 
purpose of this title, in which case the taxes thereunder 
shall be computed and determined upon the basis of such 
return. If return for the taxable year 1927 was made upon 
either of such bases, return for the taxable year 1928 shall 
be made upon the same basis unless permission to change 
the bases is granted by the Commissioner.’ 7 


According to the stipulated facts submitted in the in¬ 
stant proceeding, the petitioners of course admit that the 
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three corporations, that is to say, Huntington Beach, Inc., 
Donberry Corporation and 134 East 64th Street Corpora¬ 
tion were affiliated within the meaning of the Ajct in the 
year 1927, and elected to tile separate returns for tjhat year, 
but the petitioners’ contention is that by reason of another 
corporation coming into the affiliation on January 18th, 
192S, to-wit, the 254 West 54th Street, Corporation, there 
was a new affiliated group and the taxpayers became en¬ 
titled to a new election and had the right to file! the con¬ 
solidate return for the period of January 18th to December 
31st, 1928. 

In the Duke Power Co. case, supra, the court jield that 
subsidiary corporations were not entitled to file 4 consoli¬ 


dated return of income, where the parent coi 


elected to tile a separate income tax return. It appeared 


in this case that one of the subsidiaries owned the 


poration 


dock of 


the other and bv making a consolidated return sought to 
cancel out items received by one company from tflie other 
which represented interest on one side and defiejit in ac¬ 
count of the other company. The court held that the 
23 Revenue Act of 1921, Sec. 240(a) provides for mak¬ 
ing of consolidated returns by affiliated corporations 
and that bv this statute Congress assumed the existence of 
dominant control over all corporations and afforded two 
methods for returning income for taxation, that is t|o say, by 
either separate returns or by a single consolidated return. 
It therefore reached the conclusion as noted abbve that 
subsidiary corporations were not entitled to tile consolidated 
returns where the parent corporation had elected to file a 
separate return. 

In the case of Dr. Pepper Bottling Co. supra, the court 
held that the filing of separate income tax returns by one 
of several affiliated corporations deprives others of the 
right to file a consolidated return in the absence of consent 
of the Commissioner. More specifically it appears that 
the court held that consolidated return for 1926 may not 
be filed where, throughout the year 1926, petitioner was af¬ 
filiated with a parent corporation that filed a separate re¬ 
turn for its fiscal year ending June 30, 1926, ahd later 
obtained permission to change its accounting period to the 
calendar year basis, but did not ask permission to file a con¬ 
solidated return with the petitioner. The court concluded 
that the filing of the separate return by the parent corpora- 
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lion constituted an election which precluded the petitioner 
from the benefit of a consolidated return. 

In neither of the above cases referred to, does it appear 
that the same factual set up exists as in the instant cases, 
nor does it appear that the same proposition of law is in¬ 
volved. It would seem therefore, that in accordance with 
elementary principles, neither of these cases are dispositive 
of the question herein raised. When viewed in this 
24 light it would seem that the Board has apparently at¬ 
tached undue significance to the holdings in the above 
cases, because in the instant cases the primary aspect of the 
situation does not resolve itself into the propriety of either 
the right of the parent corporation or its affiliates to exer¬ 
cise the right of election, but it goes further than this, in 
that the real issue is whether or not the new affiliated group 
of 1928 had the right to file a consolidated return, or whether 
it was hound by the prior election of the affiliated group of 
1927. 

The question of how the election to file the consolidated 
return or separate returns was to be exercised under sec¬ 
tion 240 of the Revenue Act of 1921 (which is similar to that 
section of the Act of 1928 under consideration) was con¬ 
sidered in Solicitor's Memorandum 2683 (C. B. June 1925, 
p. 238). In that memorandum the following language was 
used: 


“The language of section 248 is specific. It states ‘cor¬ 
porations which arb affiliated :v * * may make separate re¬ 
turns or * * make a consolidated return.’ This language 
can mean but one thing; that the group as a whole may ren¬ 
der individual corporate returns or that the group as a 

whole mav render a consolidated return. This office is there- 
* 

fore of the opinion that where a group of corporations are 
affiliated within the meaning of Section 240B of the Revenue 
Act of 1921, they must for any taxable year beginning on 
or after January 1 21, 1922, either elect to file one con¬ 
solidated return for the entire group or individual returns 
for each corporation.” (Italics ours.) 

It will be observed that Section 142 (a) of the 1928 Act 
as quoted above, does not use the term, “affiliated group”, 
“taxable group”, “unit” or “entity”. It does not neces¬ 
sarily follow, however, that no rights or privileges are 
granted to an “affiliated group”, “unit” or “entity”, since 
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unequivo- 
ch are af- 
or * * * 


policy of 
rally and 


the language used is plain, explicit and 

25 cable to the effect that “corporations whi\ 
filiated * * * may make separate returns 

make a consolidated return.” Conceding that onc<fc the right 
of election is exercised by the members of an affiliated group 
in accordance with the act, that the method of!filing the 
return may not be changed as long as the affiliation con¬ 
tinues, without first securing the permission of [the Com¬ 
missioner, it is petitioner’s position that such| restraint 
continues so long as but no longer than the existence or 
continuation of the original affiliation. j 

In some of the ajudicated cases involving thq proposi¬ 
tion of law herein raised, it will be noted that neither the 
Board nor the Federal Courts who have had occasion to 
pass upon such cases, have always adhered to the 
holding that this section of the Act must be lite 
strictly construed , or that once an election is made by an 
affiliated group that it cannot under any circumstances file 
a return in a different manner in the succeding year, ex¬ 
cept by consent of the Commissioner. Some of the recent 
cases will suffice to establish our contention in this respect. 

For example, in the case of Leon & Son, Inc. in 2$ B. T. A. 
251, the Board decided that an affiliated group in 11928 had 
a right to join in the filing of a consolidated return in 1928 
even though two members of this group had theretofore 
been affiliated and had filed separate returns. 

In the case of Marvel Equipment v. Commissioner of 
Internal Revenue, 67 Fed. (2nd) 354 the court helc|L the fact 
that two corporations which became members of an 

26 affiliated group were affiliated during the preceding 
taxable year and had filed separate income tax re¬ 
turns, did not preclude the newly affiliated group from filing 
a consolidated return for the year of affiliation; that sepa¬ 
rate returns or a consolidated return by affiliated [corpora¬ 
tions which may not be changed and made a different basis 
from that of the previous year without the consent of the 
Commissioner of Internal Revenue is return of particular 
affiliated group as such. (Italics ours.) 

Again in the case of Pictorial Review v. Helvering, 68 
Fed. (2nd) 766, the court held that the filing of separate re¬ 
turns by affiliated corporations pursuant to mandatory 
regulations was not an election; hence where theife was a 
change in regulations permitting the filing of consolidated 
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returns in certain cases, it was proper to file an amended 
consolidated return to include corporations previously 
omitted from such consolidated return. 

Coming now to a consideration of the opinion promul¬ 
gated by the Board in these cases, and particularly to that 
portion as found at the bottom of page 4, it appears that 
the Board indulged in a lot of imaginary horribles in its 
disposition of these cases when it says as follows: 

‘‘If the mere addition of a member to an affiliated group 

without any change in the dominant parent worked such a 

change in the situation as to give the affiliated group a new 

election, then that part of Section 142 (a) of the Revenue 

Act of 1928 which reads ‘If return for the taxable vear 1927 

* 

was made upon either of such bases, returns for the taxable 
year 1928 shall be upon the same basis unless permission to 
change the basis i.^ granted by the Commissioner’ would 
not mean very much. An affiliated group which had elected 
to tile separate returns could by the mere creation 
27 of a new group establish a new election and thus 
tile a consolidated return as a matter of right, despite 
the Commissioner's non-permission or even his expressed 
disapproval. AVe think it is not to be assumed that Con¬ 
gress would have imposed this expressed restriction upon 
the voluntary election given corporate taxpayers and yet 
leave open such an obvious means of its circumvention and 
frustration.' 7 

The indisputable facts in these cases show that the fourth 
corporation which was added to the affiliated group in the 
year 192S was not created direct!// or indirectly by either 
the parent corporation or any of the subsidiaries in the 
affiliated group which existed in 1927. The fourth corpo¬ 
ration, namely, the 234 AVest 54th Street Corporation, be¬ 
came affiliated with the affiliated group of 1927 by virtue of 
the fact that all of the stock in the latter company w ere 
acquired by the affiliated interest. It would theerfore seem 
elementary to suggest that acquisition of affiliates in this 
manner is entirely separate and distinct from the “mere 
creation of a new corporation”, and does not provide “an 
obvious means of 1 circumvention and frustration” of the 
law referred to bv the Board. Suffice it to sav that each 
case must stand on its own facts and where as here that 
there is not the remotest suggestion of any fraud or de- 
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ceptive practices on behalf of either the parent 
tion or any of the affiliates in the group of 1927, 
seem that the Board prematurely raises such 
ties. 

In Stonega Coke & Coal Co. v. Commissioner 
nal Revenue, 57 Fed. (2nd) 1030 it is respectfj 


corpora- 
it would 
possibili- 


of Inter- 
ullv sub¬ 


mitted that the court in reversing the decision of the Board 


of Tax Appeals lays down a fair and equitable 


rule and 


lends expression to a reasonable and sensible in- 
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.rd erred 
case the 

hted cor- 


terprotation of the statute and that the bo* 
in not following this decision. In that 
court savs as follows: 

“Under the provisions of the Act of 1918 afifili 
porations were required to file consolidated returns and 
have their liabilities computed on that basis. It was the 
legislative intent as expressed in the Act of 1921, to change 
the then existing law by conferring on affiliated corporations 
in 1922, and to corporations which subsequently 
affiliated, the right to make an election whether th 
have their tax liability computed separately or 


became 
py would 
together. 


It would follow, therefore, that, where a noil-affiliated cor¬ 
at veai\ 


ation bv 


poration, in 1922, filed a separate return for tl; 
and in 1923 became affiliated with another corpoi); 
the purchase of all of its stock, the affiliated corporations 
would have the right to make the election provided for in 
the Act of 1921. It would seem to logically follow where 
affiliated corporations filed separate returns in 1922 and a 
change was made in their business unit and status in 1923 
by the acquisition of all of the stock of one or more addi¬ 
tional corporations, that the new affiliated group would 
have the right.” 

The court then held that, where three affiliated Corpora¬ 
tions filed separate income returns in 1922, and ;in 1923, 
the parent corporation acquired stock of a fourth Corpora¬ 
tion, the new affiliated group are entitled to exercise the 
right of electing whether they would file consolidated or 
separate returns. 

In the opinion rendered in the instant cases th^ Board 
makes reference to the oft cited case of Swift Co. v. 
U. S. 38 Fed. (2nd) 319. This was a case construing Sec¬ 
tion 240 of the Revenue Act of 1918, which required af- 
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filiated corporations 1 to file a consolidated return rather 
than to give them the right of election, to file either a con¬ 
solidated return or a separate return as does Section 142 
(a) of the Revenue Act of 192S. While therefore, not di¬ 
rectly in point it does lay down certain rules of law 
29 with regard to the effect of additions or subtractions 
to the affiliated group, but apparently the Board en¬ 
tirely overlooks the fact that in the Stonega Coke and Coal 
Co. Case, supra, the court after due consideration of this 
case, held it not controlling when it says as follows: 

“This case is distinguishable from Swift and Co. v. U. S. 
38 Fed (2nd) 365 and like cases. In the Swift and Co. 
case the addition of a single corporation to a group of 
60 or more affiliated 'corporations made but a slight change 
in the group of affiliated corporations. In the present case 
the addition of a corporation of the size acquired by the 
three affiliated corporations made a substantial change 
in the group of affiliated corporations.” 


Quoting further from the decision in this case, the court 
savs as follows: 

“All laws are to be given a sensible construction; and a 
literal application of a statute which would lend to absurd 
consequences should be avoided whenever a reasonable ap¬ 
plication can be given to it consistent with the legislative 
purpose. U. S. v. Katz 271, U. S. 354. If it were held 
that an election by affiliated corporations was binding on 
a group of corporations constituting a business unit, which 
was subsequently augmented by the addition of one or two 
more subsidiary corporations, such consequences might 
arise. One illustration might suffice. A and B are affiliated 
corporations that elect to file separate returns. C and D 
are affiliated corporations that elect to file a consolidated 
return. A subsequently acquires all of the stock of C and 
D corporations. Will the election of A, B, or the election 
of C and D control as to subsequent returns, or are all 
the corporations bound by their previous elections? Re¬ 
spondent contends 'that the election made by parent or 
dominant corporations controls. This contention is not 
sustained by the Act which confers the right of election 
■upon all the affiliated corporations.” (Italics ours.) 
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The principle is well established as clearly stated in the 
Stonega Coke & Coal Co. case that “all laws are 

30 to be given a sensible construction; and a literal ap¬ 
plication of a statute which would lead to absurd 

consequences should be avoided whenever a reasonable ap¬ 
plication can be given to it consistent with the legislative 
purpose.” See l T . S. v. Katz, 271 U. S. 254; Hawaii v. 
Mankichi, 190 U. S. 197 and cases there cited. In ascertain¬ 
ing that purpose, we may properly examine the title of the 
Act (U. S. v. Fisher 2 Crunch 358, 386; U. S. v. Fjalmer 3 
Wheat 610, 631; Church of the Holy Trinity v. U. S. 143 
U. S. 457), the source in previous legislature of the par¬ 
ticular provision in question (U. S. v. Saunders, 22 Wall, 
492; Vitero v. Friedlander 120 U. S. 707; U. S. v. Morrow 
266, U. S. 531) and the legislative scheme or plan by which 
the general purpose of the Act should be carried out. See 
Platt v. Union P. P. Co. 99 U. S. 48; Bernier v. Bernier 
147 U. S. 242. 

Manifestly when a court or an administrative tribunal 
is called upon to interpret a particular section of a statute, 
they should not indulge in mere probabilities or remote 
contingencies, such as the Board has been guiltv of in these 
proceedings, but having in mind the particular fact\ of the 
case at hand, should make a reasonable and logical construc¬ 
tion or interpretation of the statute. Particularly ^ipt are 
the cases of Hyde v. Johnson 2 Bing. X. C. 78; Rhode v. 
Smethurst, 4 Mees. and W 63; and Monroe v. Butt 8 El. 
and Bl. 754, where the courts say that “We must not look 
to cases of verv rare and singular occurrence but to those 
of every day experience.” 

“The dutv of the court, being satisfied of the intention 
of the legislation clearly expressed, is to give effect to that 
intention and not to defeat it by adhering too rigidly to 
the mere letter of the statute or to technical rules of con¬ 
struction.” See Oates v. First Nat’l Bank 103 U. S. 

31 239. 

“It will always be presumed that the legislature 
intended exceptions to the statute which would avbid in¬ 
justice, oppression or absurd consequences. The reason 
of the law in such cases should prevail over the letter.” 
See U. S. v. Kirby 74 U. S.; 19 L. Ed. 78; Riche v. Smythe 
20 L. Ed. 566; ex parte Ellis 11 Cal. 222. 
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“Where the object and design of a statute are manifest 
and to construe it literally would be to impute to the legis¬ 
lature an unjust add unreasonable intent, its letter must 
yield to its spirit.’ 7 See Murray v. X. Y. Century R. Co. 
4 Keyes 274; U. S. v. Claflin 97 U. S. 54G. 

As stated in the very interesting opinion of Justice 
Gronev in the Duke Power Co. case, supra, 


“The option to affiliated corporations to file separate 
returns or a consolidated return included in the Act of 
1921, was a departure from the law as it existed at that 
time. The Revenue Act of 1918 (Sec. 240 (a) 40 Statute 
1057) required that affiliated corporations unite in filing 
consolidated returns, and the report of the Senate Fi¬ 
nance Committee shows that this requirement was thought 
necessary to prevent evasions under the excess profits tax 
provision of the law, and so when the excess profits tax 
was abolished, the necessity for requiring a consolidated 
return ceased to exist and the provisions of the law mak¬ 
ing it mandatory, were not repeated in the 1921 Act, but it 
was realized bv Congress that while the mandatory fea- 
ture of the law should be repealed, the permissive feature 
should be retained 1 because instances do arise in which it 
would be just as unreasonable to require for taxation pur¬ 
poses the breaking up of a business operated as a unit 
though conducted 1 through several corporations into as 
many parts, as it 1 would be for the same purpose to re¬ 
quire an individual engaged in two or more businesses 
to return each separately, and this upon the theory that 
unless the affiliated group as a whole earned a profit, 
32 those who owned and conducte dthe business would 
realize no gain and that the substance rather than 
the shadow should be the determining feature. On the other 
hand it was recognized that the requirement under all cir¬ 
cumstances of a consolidated return was a harsh one and 
some times entailed injustices and inequalities of taxation, 
which only the object under the circumstances then obtain¬ 
able were justified. Hence in the 1921 Act Congress said in 
240 (a), affiliated corporations may hereafter make sep¬ 
arate returns or make consolidated returns 


* j > 


Quoting further from this opinion we find Justice Groner 
speaking as follows: 
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* * We think section 141 (a) of the Revenue Act 

of 1928 (26 U. S. C. A. Section 2141 (a), in which Congress 
specifically made the election to file the consolidated re¬ 
turn depend upon the consent of all the affiliated corpora¬ 
tions is not indicative of a change of policy i|n this re¬ 
gard * * V’ (Italics ours.) | 

Aside and apart from the absurd consequences which 
might obtain as pointed out in the very instructive opinion 
rendered in the Stonega Coke and Coal Co. cajse, supra, 
there is another aspect of the situation which would seem 
to substantiate the petitioners contention in tljie instant 
case, that is to say, suppose that in this proceeding, that 
in lieu of the consolidated return which was filjed in the 
year 1928, that separate returns had been filed in the same 
manner as in the previous year, during which time only 
three of the affiliates comprised the group. That {hereafter 
the parent corporation had instituted suit to recover back 
over-paid taxes. We take it that there would be nb merit to 
its contention because it has been hold that a corporation 
was not entitled to recover back overpayment of taxes 
33 on the ground that it should have filed a consolidated 
return with another corporation which sustained a 
net loss. In the case of Levi Strauss Realty Co. v. U. S., 41 
Fed. (2nd) 55, the taxpayer contended that in 19|1 it was 
affiliated with another corporation which had sustained a net 
loss and although the two corporations filed separate re¬ 
turn, they should have, under the law filed a consolidated 
return the income of the taxpayer would have be^n offset 
by the net loss of the other corporation. The co{irt held, 
however, “That since the other corporation had deducted 
the 1921 loss on its own return for 1922, the taxpayer was 
not entitled to recover regardless of whether the two cor¬ 
porations were affiliated.” 

Coming now to the rule of construction which should be 
adopted in interpreting the provision of the statute in ques¬ 
tion, it is respectfully submitted that despite the plain 
allegations, that return for the taxable year 1928 inust be 
on the same basis as returns for taxable year 1927, it is the 
logical and reasonable inference that the provisions and 
restrictions therein set forth are only applicable where 
there in fact exists a substantial inden in the affiliategroup 
in both of the years. To employ any other rule of con- 
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struction manifestly would attribute to the legislature a 
design to enforce on many affiliated groups a harsh and ar¬ 
bitrary basis of return which obviously in many cases , 
would result in a nullification of the purposes and intent of 
the consolidated provisions of the Revenue Act. 

That there is an actual change in the business set up 
and status of the affiliated group in 192S over and 

34 above that which existed in the year 1927 cannot be 
denied. To, therefore, contend as respondent has in 

these cases that the affiliated groups of 192S were bound by 
the election of Hie affiliated group of 1927, does not make 
for good sense or reason and appears to be incompatible 
with the expressed provisions of the law to effect that the 
right of election is conferred upon all of the. groups. 

The inequalities in these cases are apparent but it is 
not our contention that this should be the controlling fea¬ 
ture, since the action of the petitioners in filing a consoli¬ 
dated return is predicated on its positive and definite ex¬ 
ercise of choice or election as provided for under the act and 
hence its action in this regard, is founded on petitioners 
legal rights constriled as the Supreme Court lias said that 
these rights should be construed, that is to say, liberally 
in its favor. See Powers v. X. Y. 273, U. S. 346, 349; IT. S. 
v. Updike 281 U. S. 4S9, 496; Bonwit Teller & Co. v. U. S. 
283, U. S. 258 and 263. 

This right was exercised of course by the actual filing 

of the return in the vear 1928. The courts have uniformly 

* * 

held that the right of choice or election to file one or an¬ 
other sort of return is exercised bv filing the return. See 
Radiant Glass Co. v. Burnett, 54 Fed. (2nd) 718; Lukas v. 
National Baseball Club 42 Fed. (2nd) 984. 

Wherefore, it is prayed that this motion be granted 
and that an order be entered vacating and setting aside the 
Board’s opinion promulgated on May 16, 1934, and that 
the proceedings be further considered in all issues. 

35 Respectfully submitted, 

AY. GAVYNN GARDINER, 

E- 

JAMES M. EARNEST, 

Attorneys for Petitioners, 

729 Fifteenth St., N. W. 

Washington, D. C. 


GUY T. HELVERING, COM. OF INT. REV. 


31 
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United States Board of Tax Appeals. 

Docket Nos. 59239, 59240. 

Huntington Beach, Inc., Donberry Corporation, 

Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent. 

I 

Order Denying Petitioners 7 Motion to Vacate I^oard’s 
Decision and for Reconsideration. 

On May 16, 1934, the Board promulgated its opinion in 
these proceedings and on May 17, 1934, decision was en¬ 
tered in each proceeding complying with the Board ’s 
opinion. 

On August 10, 1934, petitioners filed “ Motion to vacate 
Board's Decision and for Reconsideration.” Said motion 
has been carefully read and studied. The arguments ablv 
stated by counsel for petitioners in said motion were all 
fullv and carefully considered bv the Board in 
at its opinion promulgated May 16, 1934. 

Since the promulgation of said opinion, May 16, )L934, the 
Board in Smith Paper Company, et al., 31 B. T. A 
promulgated August 8, 1934, has again had occ 
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consider the same question and in deciding it, 
the same conclusion, following Huntington Beach, 

B. T. A. 731. 

Accordingly, petitioners’ motion to vacate Board’s de¬ 
cision and for reconsideration, is hereby denied. 

EUGENE BLACK, 

Member. 


Dated: August 24, 1934. 
Copy sent to each party. 
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37 [Stamp:] United States Board of Tax Appeals. 

Filed Nov. 23, 1934. 

United States Court of Appeals for the District of 

Columbia. 

No. 59239. 

Xo. 59240. 

Donberry Corporation, Huntington Beach, Inc., 

Petitioners, 

v. 

Commissioner of Internal Revenue, Respondent 

Stipulation for Review of the Decision of the United States 
Board of Tax Appeals by the United States Court of 
Appeals for the District of Columbia. 

Pursuant to Section 1002 of the Revenue Act of 1926, as 
amended by Section 519 of the Revenue Act of 1934, the 
petitioners and respondent, through their respective coun¬ 
sel, hereby stipulate that the United States Court of Ap¬ 
peals for the District of Columbia, formerly known as the 
Court of Appeals for the District of Columbia, shall have 
jurisdiction to review the decision of the Board of Tax 
Appeals in this case. 

JAMES M. EARNEST, 

Counsel for Petitioners. 

1 FRANK J. WIDEMAN, 

Counsel for Respondent. 

38 [Stamp:] United States Board of Tax , Appeals. 

Filed Nov. 23, 1934. 

In the United States Court of Appeals for the District 

of Columbia. 


Board of Tax Appeals. 

Docket No. 59,239. 

Huntington Beach, Inc., Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Petition for Review of Board of Tax Appeals Decision. 

To the Honorable the Judges of the United States Court of 
Appeals for the District of Columbia: 


no 
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Huntington Beach, Inc., petitioner, hereby presents its 
petition for the review by the United States Cou^*t of Ap¬ 
peals for the District of Columbia of a decisiojn by the 
United States Board of Tax Appeals rendered in tlhis cause 
on, to-wit, the 16th day of May, 1934, determining an al¬ 
leged deficiency against petitioner for Federal income tax 
for the Calendar year 1928 in the amount of $2,2jl9.56 and 
respectfully shows: 

I. 

i 

That the petitioner, Huntington Beach, Inc., is a domes¬ 
tic corporation duly organized and existing under 
39 and by virtue of the laws of the State of New York, 
and has its principal office and place of business in 
New York, New York. 


That the respondent, Guy T. Helve ring, is the jduly ap¬ 
pointed, qualified, and acting Commissioner of |Internal 
Revenue of the United States, holding his office by virtue 
of the laws of the United States. 


III. 

That it has been agreed in writing between the said pe¬ 
titioner and the Commissioner of Internal Revenue, re¬ 
spondent herein, pursuant to the provisions of Section 1102 
(d) of the Revenue Act of 1926, as amended by Section 519 
of the Revenue Act of 1934, that the aforesaid decision of 
the United States Board of Tax Appeals may be reviewed 
by the United States Court of Appeals for the District of 
Columbia. 


IV. 


That the petitioner was duly incorporated under the laws 
of the State of New York on, to-wit, the 15th day ofj March, 
1926; that during the year 1927 petitioner was a jnember 
of an affiliated group, which was composed of the follow¬ 
ing corporations; 

(1) Donberry Corporation, which corporation had an 
authorized capital of $25,000 represented by 250 cjommon 
shares of $100 par value, all of which was outstanding, 
and of which Fred W. Gordon owned 50% and Z. D. Berry 
owned 50%; 
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(2) Huntington Beach, Inc., (petitioner) which company 
had an authorized capital of $100,000 represented by 1000 

shares of $100 par value, all of which was outstand- 

40 ing and of which 100% was owned by the Donberry 
Corporation; 

(3) 134 E. 04th Street Corporation, which company 
was chartered April 20, 1927, and its entire authorized 
and outstanding capital stock was owned by Donberry 
Corporation. 

That the three corporations listed above elected to file 
and did file separate income tax returns for the year 1927. 

V. 

That on, to-wit, the ISth day of January, 192S, the peti¬ 
tioner was a member of an affiliated group composed of 
Donberry Corporation, Huntington Beach, Inc., (Peti¬ 
tioner), 134 E. 64th Street Corporation and 254 W. 54th 
Street Corporation. The last named company had an au¬ 
thorized capital of $50,000, consisting of 500 shares of com¬ 
mon stock of $100 par value, of which 50% was owned by 
Fred W. Gordon, and 50% was owned by Z. D. Berry from 
January 18, 1928, to December 31, 1928. 

VI. 

That Donberry Corporation, Huntington Beach, Inc., 134 
E. 64th Street Corporation and 254 W. 54th Street Corpora¬ 
tion joined in the filing of a consolidated return for the 
year 1928, without first having secured permission of the 
Commissioner of Internal Revenue to change the basis of 
filing which had been elected by Donberry Corporation, 
Huntington Beach, Inc., (petitioner) and 134 E. 64th Street 
Corporation in the preceding year, namely, 1927. 

VII. 

That for the year 1928 the Donberry Corporation had a 
net income of $112,974.84 and the Huntington Beach, 

41 Inc., had a net income of $14,164.14. The 134 E. 64th 
Street Corporation had neither income nor losses for 

the year 1928 and the new affiliated, the 254 IV. 54th Street 
Corporation, had a loss of $100,333.70. 


i 


or 
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! 

VIII. I 

i 

That the respondent denied to the affiliated grcjmp which 
petitioner was identified with in the year 1928, aforesaid, 
the riulit to file a consolidated return for the calendar vear 
1928; and that the sole question for determination jupon this 
appeal is one of law, that is to say, whether or notj the peti¬ 
tioner and its affiliates were entitled to file a consolidated 
return for the year 192S, where three members of the group 
were affiliated and filed separate returns for the year 1927, 
aforesaid; that the petitioner, Huntington Beach, Inc., and 
the parent corporation, Donberry Corporation, filed sep¬ 
arate appeals to the United States Board of Tax Appeals 
for a redetermination of the deficiency assessments respec¬ 
tively levied against them, in which petitions it wa!s alleged 
that respondent erred in computing the tax liabilities of the 
respective petitioners upon the basis of separate returns 
instead of on the basis of a consolidated return as filed 
by the petitioners; that the two proceedings were consoli¬ 
dated for the purpose of hearing before the Board of Tax 
Appeals and on, to-wit, May 16, 1934, the Board of Tax 
Appeals rendered its decision holding that there was a 
deficiency for the year 1928 for which the instant peti¬ 
tioner was liable in the amount of $2,249.56. 

IX. 

i 

That the said petitioner, Huntington Beach, IncL being 


aggrieved by the findings of fact and conclu 


sions of 


42 law contained in the said findings and opiniop of the 
Board, and by its decision entered pursuant thereto 
on, to-wit, May 17, 1934, desires to obtain a review thereof 
by the United States Court of Appeals for the District of 
Columbia. 

X. 

Assignments of Error. 

The petitioner says that in the record an[l pro¬ 
ceedings before the United States Board of T^x Ap¬ 
peals and the decision and final order of redetermiination 
rendered and entered by the Board of Tax Appeals mani¬ 
fest error occurred and intervened to the prejudice! of the 
petitioner, and the petitioner assigns the following [errors, 
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and each of them, which, he avers, occurred in the said rec¬ 
ord, proceedings, decision, and final order of redetermina¬ 
tion and upon which he relies to reverse the said decision 
and final order of redetermination so rendered and entered 
by the Board of Tax Appeals, to-wit: 

1. The Board of Tax Appeals erred in finding a deficiency 
due by petitioner in the sum of $2,249.56. 

2. The Board of Tax Appeals erred in refusing to peti¬ 
tioners and its affiliates the right to tile a consolidated re- 
turn for the vear 1928, where three members of the Board 
were affiliated and filed separate returns for the year 1927. 

3. The Board of Tax Appeals erred in refusing to hold 
that the addition of the 254 \Y. 54th Street Corporation in 
the year 1928 to the affiliated group with which petitioner 
was identified in the year 1927, did not give rise to a new 
taxable unit so as to provide the basis for a now election to 
such members. 

4. The Bohrd of Tax Appeals erred in holding that 
43 the petitioner and its affiliated corporations could 
not file a consolidated return for the year 1928 except 
by and with the permission of the Commissioner of Internal 
Revenue. 

5. The Board of Tax Appeals erred in not finding that no 
tax was due by the petitioner. 

6. The Board of Tax Appeals erred in not sustaining the 
prayer of petitioner. 

7. The Board of Tax Appeals erred in entering judgment 
for the respondent. 

Wherefore, the petitioner prays that the decision of the 
United States Board of Tax Appeals be reviewed by the 
United States Court of Appeals for the District of Colum¬ 
bia; that a transcript of the record be prepared in accord¬ 
ance with law and with the rules of said Court and trans¬ 
mitted to the Clerk of said Court for filing, and that appro¬ 
priate action be taken to the end that the errors complained 
of mav be reviewed and corrected bv said Court. 

W. GWYNX GARDINER, 

JAMES M. EARNEST, 

729 loth Street , iV. IF., 
Washington, D. C., 
Attorneys for Petitioner . 
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District of Columbia, ss: 

3 i 

James M. Earnest, being duly sworn, deposes cfnd says: 

That he is one of the counsel of record in the ijtbove en¬ 
titled case; that as such counsel he is authorized Ito verify 
the foregoing petition for review; that he ihas read 
44 said petition and is familiar with the | contents 
thereof; that said petition is true of his ovfn knowl¬ 
edge except as to the matters therein alleged on information 
and belief, and as to those matters lie believes to lie true. 
(S.) JAMES M. EARNEST. 


Sworn and subscribed to before me this 23rd day of 
November, 1934. 

[seal.] ANNIE N. HOWARD, 

Notary Public. 

45 [Stamp:] United States Board of Tax Appeals. 

Filed Nov. 23, 1934. 
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In the United States Court of Appeals for the District of 

Columbia. 

Board of Tax Appeals. 

Docket No. 59,239. 

Huntington Beach, Inc., Petitioner, 


Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Notice of Filing of Petition for Revieiv. 

To Guy T. Helvering, Esq., 

Commissioner of Internal Revenue, 

Internal Revenue Building, Washington, D. C. j 

You are hereby notified that the Huntington Beach, Inc., 
did on the 23d day of November, 1934, file with the Clerk 
of the United States Board of Tax Appeals, at Washing¬ 
ton, District of Columbia, a petition for review by the 
United States Court of Appeals of the District of Co¬ 
lumbia, of the decision of the United States Bpard of 
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s 


Tax Appeals heretofore rendered in the above entitled 
ease. A copy of the petition for review and the assign¬ 
ments of error as tiled, is hereto attached and served 
upon you. 

46 Dated this 23d dav of November, 1934. 

(S.) GWYNN GARDINER, 

(S.) JAMES M. EARNEST, 


729 1 oth Street, A. TF 
Attorneys for 


., Washington, D. C., 
Petitioner on Review. 


Personal service of the above and foregoing notice, to¬ 
gether with a copy of a petition for review and assignments 
of error mentioned therein is hereby acknowledged this 
23rd dav of November, 1934. 

ROBERT H. JACKSON, 
Attorney for Respondent on Review. 


47 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 18, 1935. 

In the United States Court of Appeals for the District of 

Columbia. 


Board of Tax Appeals. 

Docket No. 59,239. 

Huntington Beach, Inc., Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Praecipe for Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please 1 prepare, transmit, and deliver to the 
Clerk of the United States Court of Appeals for the Dis¬ 
trict of Columbia copies duly certified as correct of the 
following documents and records in the above entitled 
cause in connection with the petition for review by the 
said United States Court of Appeals for the District of 
Columbia heretofore filed by the petitioner in this cause: 

(1) Docket entries of the proceedings before the Board 
of Tax Appeals. 
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(2) Pleadings before the Board of Tax Appeajls as fol¬ 
lows : 

(a) Petition for redetermination, including annexed copy 

of deficiencv letter. 

* 

(b) Answer of respondent. 

48 (3) Stipulation of facts as agreed betkveen at¬ 

torneys for petitioner and respondent. 

(4) Opinion and decision of the Board of Tax Appeals. 

(5) Motion to vacate Board’s decision and for recon¬ 


sideration, tiled with the Board on August 10, 1934. 

(6) Order of the Board dated August 24, 1934, denyi 
the motion of petitioner to vacate the Board’s decision 
and for reconsideration. 


mg 


(7) Petition for review filed by the petitioner in the 
above entitled cause, together with proof of service of no¬ 
tice of filing petition for review and of service of a copy 
of petition for review. 

(8) Stipulation signed by attorneys for the petitioner 
and respondent that decision of Board of Tax Appeals 
may be reviewed by the United States Court of Appeals 


for the District of Columbia. 


(9) This Praecipe. 

W. GWYNN GARDINER. 
JAMES M. EARNEST, 

Attorneys for Petitioner, 
729 loth St., X. IF., Washington j D. C. 


Service of a copy of the foregoing praecipe fok* record 
acknowledged this 18th dav of Januarv, 1935. 

(S.) ROBERT H. JACKSON, 

Attorney for Respondent. 

49 United States Board of Tax Appeals, Washington. 

Docket No. 59239. 

Huntington Beach, Inc., Petitioner, 

v. I 

Commissioner of Internal Revenue, Respondent. 

I 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Ap¬ 
peals, do hereby certify that the foregoing pages, ^ to 48, 
inclusive, contain and are a true copy of the transcript of 
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record, papers, and proceedings on file and of record in 
my office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the* District of Columbia, this 14th day of 
Feb., 1935. 

[Seal TJ. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 

50 United States Board of Tax Appeals. 

Docket No. 59239. 

Huntington Beach, Inc., Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered: That the time for transmission and delivery 
of the record sur petition for review of the above entitled 
proceeding in the United States Court of Appeals for the 
District of Columbia, be and it is hereby extended to Feb. 
11, 1935. 

(Signed) ■ EUGENE BLACK, 

Member. 

Dated Washington, D. C., Jan. 21, 1935. 

3d. 

Now, Feb. 14, 1935, the foregoing is certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

! B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 
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51 United States Board of Tax Appeals, j 

i 

Docket No. 59239. j 

Huntington Beach, Inc., Petitioner, j 

I 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 

i 

Order Enlarging Time. | 

I 

For cause appearing of record, it is j 

Ordered: That the time for transmission and delivery of 
the record sur petition for review of the above entitled pro¬ 
ceeding in the United States Court of Appeals for the Dis¬ 
trict of Columbia, be and it is hereby extended to Feb. 21, 
1935. * I 

(Signed) EUGENE BLACK, 

Member. 

Dated Washington, D. C., Feb. 11, 1935. i 

id. I 

Now, Feb. 14, 1935, the foregoing is certified fjoin the 
record as a true copy. 

[Seal U. S. Board of Tax. Appeals.] 

B. D. GAMBLE], 

Clerk, U. S. Board of Tax 

Endorsed on cover: Board of Tax Appeals. N6. 6419. 
Huntington Beach, Incorporated, Petitioner, vs. (^uy T. 
Helvering, Commissioner of Internal Revenue. (United 
States Court of Appeals for the District of Columbia. 
Filed Feb. 21, 1935. Henry W. Hodges, Clerk. | 
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Addition to Record per Stipulation of Coutisel 

United States Court of Appeals for the 
* District of Columbia 

APRIL TERM, 1935. ! 

No. 6419 

I 

HUNTINGTON BEACH, INCORPORATE^, 

PETITIONER, j 

VS. 

GUY T. HELVERING, COMMISSIONER \)F 
INTERNAL REVENUE. j 

I 

- j 

APPEAL FROM THE BOARD OF TAX APPEALS. 

i 

j 

FILED AUGUST 14, 1935. 

i 

I 

a • & 1 United States Court of Appeals for the District of 

Columbia. 

No. 6419. j 

i 

Huntington Beach, Inc., Petitioner, 

vs. 

Guy T. Helverixg, Commissioner of Internal Revenue, 

Respondent. 

Stipulation of Counsel. 

It is hereby agreed and stipulated by and between coun¬ 
sel for the respective parties in the above entitled cause 
that the following words: 





2 


“United States 


Board of Tax Appeals, Washington. 


Docket 


Xo. 59239. 


Huntington Beach, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Decision. 


Pursuant to the determination of the Board, as set forth 
in its report promulgated May 16, 1934, it is ordered and 
decided: That therb is a deficiency of $2,249.56 for the 
vear 1928. 


[Seal U. S. Board of Tax Appeals.] 

(S.) EUGENE BLACK, 

Member. 

Enter: Entered May 17, 1934. 

(Stamp:) UMited States Board of Tax Appeals. Filed 
Aug. 10, 1934.” 

were omitted from the transcript of record as certified by 
the Clerk of the United States Board of Tax Appeals and 
was not discovered until the record in this cause was 

2 printed. The respective counsel for the parties 
hereto agree that said words may be inserted in the 

printed record at page 19, immediately after the conclud¬ 
ing paragraph of the opinion of the United States Board 
of Tax Appeals. 

JAMES M. EARNEST, 

Of Counsel for Petitioner. 
FRANK J. WIDEMAN, 

Counsel for Respondent. 

3 [Endorsed:] United States Court of Appeals for 
the District of Columbia. No. 6419. Huntington 

Beach, Inc., Petitioner, vs. Guy T. Helvering, Commis¬ 
sioner of Internal Revenue, Respondent. Stipulation of 
Counsel. United States Court of Appeals for the District 
of Columbia. Filed Aug. 14, 1935. Henry W. Hodges, 
Clerk. W. Gwynn Gardiner, James M. Earnest, 729 15th 
St., N. W., Washington, D. C., Attorneys for Petitioner. 
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